IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT COURT
IN AND FOR PALM BEACH COUNTY, FLORIDA
Criminal Justice Division

STATE OF FLORIDA CASE NO.: 93-9019-CF
V.
MARK A. KOHUT and, DIVISION: U
CHARLES P. ROURK,
Defendants.
/

ORDER DENYING DEFENDANTS’ REFILED PETITIONS FOR WRIT OF HABEAS
CORPUS AND DEFENDANT ROURK’S MOTION TO CORRECT ILLEGAL
SENTENCE

This case began almost eighteen (18) years ago on January 1, 1993 with the commission
of a crime that shocked the collective conscience of this community. The victim, Charles
Wilson, was intentionally set on fire in a particularly heinous and racially motivated crime. Due
to the pre-trial publicity this case garnered, the trial of this matter was transferred to Palm Beach
County. The trial itself saw a fair share of drama, separate and apart from the gruesome nature
of the case, with the mid-trial resignation of the lead prosecutor. Defendants Kohut and Rourk
were convicted beyond a reasonable doubt by a jury of their peers as being the perpetrators of
this atrocious act. This case then began its long-winding progression through both the state and
federal courts for their respective reviews of the validity of this conviction. Approaching the 18-
year anniversary of this offense, it is time for finality.

This current matter is before the Court on Defendant Kohut’s Refiled Petition for Writ of

Habeas Corpus filed, through counsel, on February 23, 2010*. On March 1, 2010, Defendant

! These pleadings were originally filed in the Thirteenth Judicial Circuit in case number 93-CF-000281, however,
the Court found there was a potential jurisdictional issue, as the convictions the Defendants are moving to vacate
were obtained in the Fifteenth Judicial Circuit. As a result of this jurisdictional concern, Chief Justice Peggy
Quince of the Florida Supreme Court specially designated the Honorable Michelle Sisco as a Fifteenth Circuit Court
judge for the purpose of hearing the pending postconviction motions. (See, November 9, 2009, Order of Chief



Rourk filed, through counsel, Defendant Rourk’s Re-filed Petition for Writ of Habeas Corpus.
On March 3, 2010, the State filed its Response to Order to Show Cause, (“State’s Response”™).
On February 23, 2010, Defendant Kohut filed, through counsel, Refiled Defendant’s Reply to the
State’s ‘Response. On March 3, 2010, the State filed a Supplemental Response to Order to Show
Cause, (“State’s Supplemental Response™). On March 3, 2010, the State filed a Supplemental
Exhibit to State’s Supplemental Response. On February 23, 2010, Defendant Kohut filed,
through counsel, a Motion to Strike, or in the Alternative, Defendant’s Reply to the State’s
Supplemental Response (“Defendant Kohut’s Motion to Strike), and Exhibits to Defendant
Kohut’s Motion to Strike. On February 22, 2010, Defendant Kohut filed, through counsel, a
Motion to Compel Ruling on Petition for Writ of Habeas Corpus, or in the Alternative, for
Evidentiary Hearing (“Defendant Kohut’s Motion to Compel Ruling”). On March 1, 2010,
Defendant Rourk, through counsel, filed Defendant’s Rourk’s Motion to Correct lllegal
Sentence.

On April 27, 2010, the Court denied Defendant Kohut’s Motion to Strike and Motion to
Compel Ruling, but granted Defendant Kohut’s request for an evidentiary hearing and set both of
the Defendants’ Refiled Petitions for Writ of Habeas Corpus and Defendant Rourk’s Motion to
Correct Illegal Sentence for evidentiary hearing on July 29 and 30, 2010. After reviewing the
petitions and motions, the testimony, evidence, and arguments presented on July 29, 2010, and
July 30, 3010, the court file, and the record, the Court finds as follows:

Procedural History of Case at Trial
The trial of this matter was presided over by the Honorable Donald C. Evans. Due to

pre-trial publicity, the case was transferred for trial to Palm Beach County in the Fifteenth

Justice Quince, attached.) The Court subsequently ordered all parties to refile their pleadings in the Fifteenth
Judicial Circuit in case number 93-0919-CF.



Judicial Circuit. In case 93-CF-000281 (Palm Beach County case 93-09019-CF), on September
7, 1993, a jury convicted Defendant Kohut of attempted murder in the first-degree with a deadly
weapon (count one), kidnapping (count two), and robbery with a firearm (count three). (See
verdict forms, attached). On October 22, 1993, the Court sentenced him to life imprisonment on
count one, to twenty-seven (27) years’ prison on count two, with count two to run consecutively
to count one, and to twenty-seven (27) years’ prison to be followed by life probation on count
three, with count three to run concurrently with count two. (See amended judgment, sentence,
attached). The Fourth District Court of Appeal affirmed the judgment and sentences, and the
mandate issued May 26, 1995. See Kohut v. State, 654 So. 2d 932 (Fla. 4th DCA 1995).

In case 93-CF-000281 (Palm Beach County case 93-09019-CF), on September 7, 1993, a
jury convicted Defendant Rourk of attempted murder in the first-degree with a deadly weapon
(count one), armed kidnapping with a firearm (count two), and robbery with a firearm (count
three). (See verdict forms, attached). On October 22, 1993, the Court sentenced him to life
imprisonment on count one, to twenty-seven (27) years’ prison with a three-year mandatory
minimum to be followed by life probation on count two, with count two to run consecutively to
count one, and to forty (40) years’ prison with a three-year mandatory minimum to be followed
by life probation on count three, with count three to run concurrently with count two. (See
amended judgment, sentence, attached). The Fourth District Court of Appeal affirmed the
judgment and sentences, and the mandate issued May 26, 1995. See Rourk v. State, 654 So. 2d
932 (Fla. 4th DCA 1995).

At the trial of this matter, the victim, Charles Wilson, identified Defendants Kohut and
Rourk as being the perpetrators of a racially-motivated and particularly heinous crime. Both of
the Defendants are white males. Mr. Wilson is a black male originally from Kingston, Jamaica.

In late December of 1992, Mr. Wilson was visiting the Tampa area from his home in New York.



On the morning of January 1, 1993, Mr. Wilson drove his car to retrieve a newspaper from a
newspaper stand about four blocks from his friend’s home in Valrico, Florida. As he was
attempting to leave the newspaper stand, a vehicle pulled up alongside his and Mr. Wilson felt a
gun put to the back of his neck. Two individuals, whom Mr. Wilson later identified as
Defendants Kohut and Rourk, then entered Mr. Wilson’s car and ordered him to drive away from
the newspaper stand. Mr. Wilson complied and during the drive to a deserted field, the
Defendants took Mr. Wilson’s wallet and other miscellaneous items from him. Upon arriving at
the field, Defendants Kohut and Rourk then doused Mr. Wilson with gasoline, lit Mr. Wilson on
fire and left him to die. Mr. Wilson miraculously survived the horrendous attack, but with
severe scarring over large parts of his body.

A third co-defendant, Jeffrey Pellett, had also originally been charged for his
participation in this offense. Mr. Pellett, however, negotiated a plea agreement with the State in
exchange for his testimony. Mr. Pellett testified at trial that he was with Defendants Kohut and
Rourk in Defendant Rourk’s car when they initially drove up alongside Mr. Wilson’s car at the
newspaper stand. Mr. Pellett confirmed that the two Defendants got into Mr. Wilson’s car, and
that he followed behind them in Defendant Rourk’s car as the Defendants ordered Mr. Wilson to
drive to the deserted field. Mr. Pellett testified that he remained in the car while the Defendants
poured gasoline on Mr. Wilson and then set him on fire. Mr. Pellett was also prosecuted by the
United States government for his participation in this offense, and ultimately pled guilty to the

offenses of aiding and abetting and armed carjacking in federal court.

Procedural History of Current Pleadings and Arguments
In their petitions and Defendant’s Rourk’s Motion to Correct Illegal Sentence,

Defendants Kohut and Rourk allege they are entitled to habeas corpus relief because their



convictions and sentences for attempted first-degree murder were predicated on a non-existent
crime of attempted felony murder. Defendants allege the State presented evidence and testimony
at trial advancing both an attempted premeditated theory and an attempted felony murder theory
for the crime of attempted first-degree murder. They further allege the State argued both theories
in closing arguments, the Court instructed the jury on both theories, and the State asserted both
theories in the charging Information. However, Defendants allege the jury verdict form does not
indicate whether the jury found Defendants guilty of attempted first-degree murder based on a
premeditated theory or a felony murder theory. Defendants rely on the Florida Supreme Court’s
decision in State v. Gray, 654 So. 2d 552 (Fla. 1995), to support their claim.

In the various responsive pleadings filed by the State prior to the evidentiary hearing of
this matter, the State argues that the Defendants’ motions should be denied on the basis of
untimeliness, laches, lack of manifest injustice, failure to raise this as a claim of ineffective
assistance of appellate counsel, and severe prejudice to the State due to the destruction of
evidence during the intervening seventeen (17) years from the date of conviction. The
Defendants in their responsive pleadings argue that conviction of a non-existent crime is
fundamental error that can be raised at anytime, and as such untimeliness is not an appropriate
consideration for the Court. Furthermore, the Defendants were incarcerated for most of this
intervening time period in New Mexico and had no access to Florida statutes or case law?.
Defendants also argue the State is not prejudiced by the destruction of most of the physical
evidence in this case, as there was no physical evidence from the crime scene linking the
Defendants to this crime. Furthermore, the Defendants submit that any argument by the State as

to the potential unavailability of any of the witnesses is pure conjecture at this point.

% Both Defendants were transferred to correctional facilities in the state of New Mexico for their own safety.
Defendant Kohut, however, has since been transferred back to a Florida prison while Defendant Rourk remains
incarcerated in New Mexico. Defendant Rourk is temporarily being housed in the Hillsborough County Jail during
the pendency of these proceedings.



In its April 27, 2010, order, the Court found it necessary to consider oral arguments from
all parties and conduct an evidentiary hearing on the issues raised in the Refiled Petitions for
Writ of Habeas Corpus and Motion to Correct Illegal Sentence. On July 29, 2010, and July 30,

2010, the Court conducted said hearing.

Historical Analysis of the Crime of Attempted Felony Murder in the State of Florida

The first appellate decision directly addressing the existence of the crime of attempted
felony murder in the state of Florida was Amlotte v. State, 435 So.2d 249 (Fla. 5th DCA 1983).
In an en banc opinion, the Fifth District Court of Appeal relied upon the Florida Supreme Court
decision in Fleming v. State, 374 So.2d 954, 956 (Fla. 1979) in ruling that the crime of
attempted felony murder exists in Florida. Specifically, the court reasoned:

The evil to be punished under the felony murder statutes is that of killing a person

while committing a felony where the proof of premeditated design is lacking.

That is, if the robber, or burglar or rapist, etc., intends only to rob or burglarize or

rape and another person gets killed by the robber’s or burglar’s or rapists’s acts

then the state need not prove either the specific intent to, or the premeditated

design to kill. The statute calls for punishment even though intent to murder

cannot be proved. By extension, attempted first degree murder done in the felony

murder mode is a crime.
Id. at 251.

The Fifth District Court of Appeal’s ruling was subsequently upheld by the Florida
Supreme Court in Amlotte v. State, 456 So.2d 448 (Fla. 1984). In a 5-2 opinion in which
Justices Boyd, Adkins, Alderman, Ehrlich and Shaw all concurred in affirming the Fifth
District Court of Appeal’s opinion (and Justices Overton and McDonald strenuously dissented),
the majority of the court agreed *“ . . . with the district court that the crime of attempted felony

murder exists in this state.” 1d. at 449. Again citing to Fleming and its own recent decision in

Gentry v. State, 437 So.2d 1097 (Fla. 1983), the Florida Supreme Court held, “. .. there are



offenses that may be successfully prosecuted as an attempt without proof of a specific intent to
commit the relevant completed offense. We determined that if the state is not required to show
specific intent to successfully prosecute the completed crime, it will not be required to show
specific intent to successfully prosecute an attempt to commit that crime.” Amlotte, 456 So. 2d
at 450 (internal quotations omitted), citing to Gentry, 437 So.2d at 1099. This remained the
law of the land in the state of Florida for over a decade.

On May 4, 1995 the Florida Supreme Court, however, issued its opinion in State v.
Gray, 654 So.2d 552 (Fla. 1995), receding from its holding in Amlotte and now declaring there
was, in fact, no such crime of attempted felony murder in this state. Justices Harding®, Grimes,
Overton, Shaw, Kogan, Wells and Anstead, in a unanimous decision, stated as follows: “We
now believe that the application of the majority’s holding in Amlotte has proven more
troublesome than beneficial and that Justice Overton’s view is the more logical and correct
position.” 1d. at 553.

In support of its position, the court noted that even though the Committee on Standard
Jury Instructions in Criminal Cases (which was charged with recommending amendments to
various criminal jury instructions) had been able to propose an amendment that incorporated
Amlotte, and which was subsequently adopted by the Florida Supreme Court in Standard Jury
Instructions in Criminal Cases (93-1), 636 So.2d 502, 504-05 (Fla. 1994) — nonetheless, the
committee “reported difficulty in drafting an amendment that incorporated the language of
Amlotte. In fact, a majority of the committee members believed that there could be no crime of

attempted felony murder.” Gray, 654 So.2d at 553, citing to Standard Jury Instructions in

% Only Justices Overton and Shaw had participated in the Amlotte decision, and remained on the Florida Supreme
Court at the time Gray was decided.



Criminal Cases (93-1), 636 So.2d at 502 n. 1*. The court also noted certain concerns as to the
viability of the crime of attempted felony murder raised by the Fifth District Court of Appeal in
the more recent opinion of Grinage v. State, 641 So.2d 1362 (Fla. 5th DCA 1994). In an
acknowledgement to the concept of stare decisis, the court additionally stated:

In reaching this decision, we are mindful of the importance of the doctrine of
stare decisis. Stare decisis provides stability to the law and to the society
governed by that law. State v. Schopp, 653 So.2d 1016 (Fla. 1995) (Hardin, J.,
dissenting). Yet stare decisis does not command blind allegiance to precedent.
“Perpetrating an error in legal thinking under the guise of stare decisis serves no
one well and only undermines the integrity and credibility of the court.” Smith v.
Department of Ins., 507 So.2d 1080, 1096 (Fla. 1987) (Ehrlich, J., concurring in
part, dissenting in part).

Gray, 654 So.2d at 554. With that, the crime of attempted felony murder ceased to exist in this

state, and the decision in Gray “must be applied to all cases pending on direct review or not yet

final.” Id., (citations omitted and emphasis added). It is this final sentence in Gray that
mandates this Court to readdress a conviction rendered over seventeen (17) years ago, as there is
no dispute that the direct appeal of this case was pending before the Fourth District Court of

Appeal when the Gray decision was entered on May 4, 1995.

Subsequent Application of Gray
After the Florida Supreme Court abolished the crime of attempted felony murder in this

state, the Florida legislature in response, revived it via the creation of the offense of felony

* “The committee noted that it had great difficulty in drafting an instruction on attempted felony murder which
incorporated the language in Amlotte v. State, 456 So.2d 448 (Fla. 1984). In fact, the committee observed that a
majority of its members were persuaded by the dissenting opinion in that case that there could be no such crime as
attempted felony murder. Recognizing, however, that its function was not to change existing law, the committee
submitted a proposed instruction for that crime.” 1d. The Court notes that then and current State Attorney for the
Sixth Judicial Circuit, Bernie McCabe, was on this committee, but the opinion does not identify the majority
members of the committee that questioned the legality of the crime of attempted felony murder.

> See, e.g., State v. Woodley, 695 So.2d 297, 298 (Fla. 1997), “In Gray we abolished the crime of attempted felony
murder in this state. We expressly defined the scope of application in that decision: This decision must be applied
to all cases pending on direct review or not yet final,” (internal citations and quotations omitted).



causing bodily injury, ch. 96-359, § 1, Laws of Fla. (codified as § 782.051, Fla. Stat.), which
was thereafter renamed attempted felony murder, ch. 98-204, § 12, Laws of Fla., with said law
becoming effective on October 1, 1996. This has resulted in a number of cases falling within the
“Gray window”, and a number of appellate opinions discussing them.

In Valentine v. State, 688 So.2d 313 (Fla. 1996), the defendant was convicted for a
number of heinous offenses, including attempted first-degree murder, and had been sentenced to
death. Just as in this case, the jury was instructed on two possible theories of attempted first-
degree murder — attempted first-degree felony murder and attempted first-degree premeditated
murder, and the verdict form failed to state which ground the jury relied upon in convicting the
defendant. Id. at 317. In relying upon the United States Supreme Court opinion in Griffin v.
United States, 502 U.S. 46, 112 S.Ct. 466, 116 L.Ed.2d 371 (1991), the court held that
“[b]ecause the jury may have relied on this legally unsupportable theory, the conviction for
attempted first-degree murder must be reversed.” Valentine, 688 So.2d at 317. Unlike this case,
however, the defendant in Valentine was facing much greater sanctions (i.e. the death penalty)
for his murder conviction, and even with the reversal of his attempted murder charge, there were
remaining convictions for other violent felonies and, as such, the defendant’s murder conviction
and ensuing penalty of death were affirmed. 1d. at 318.

In Spencer v. State, 693 So.2d 1001 (Fla. 4th DCA 1997), the defendant was convicted of
numerous counts, including first-degree murder and attempted first-degree murder. As in this
case, the jury was instructed on both attempted first-degree premeditated murder and attempted
first-degree felony murder, the State argued both theories to the jury, and the verdict form did not
require the jury to indicate which of the grounds they were relying upon in convicting the

defendant. The State argued that any error was harmless, because the evidence supported a



conviction for attempted first-degree premeditated murder. 1d. at 1002. The court found,

however, that:
[B]ecause the jury was instructed on both attempted first-degree felony murder
and attempted first-degree premeditated murder and both theories were argued to
the jury, it is not possible to determine with any certainty upon which of the two
theories the jury relied in convicting appellant of attempted first-degree murder.
Accordingly, the facts that the jury was instructed on attempted first-degree
felony murder cannot be considered harmless error.

Id. The Fourth District Court of Appeal subsequently affirmed the defendant’s murder

convictions, but reversed and remanded for a new trial defendant’s conviction of attempted first-

degree murder. Id.

The Application of Gray to a Postconviction Proceeding

The appellate courts have also repeatedly addressed the applicability of the regular
statutory deadlines and bars to successiveness in filing postconviction relief motions in cases
where a defendant has been convicted of a non-existent crime. In Brown v. Florida, 914 So.2d
500, 501 (Fla. 3d DCA 2005), the appellate court reversed the trial court’s denial of a
defendant’s postconviction motion as being successive, due to the fact the defendant had pled to
the non-existent crime of attempted first-degree felony murder. The case was remanded to the
trial court to permit the defendant to withdraw his plea to this charge. Id. In Moore v. State, 924
So.2d 840 (Fla. 2006), the Fourth District Court of Appeal held: “A conviction for a non-existent
crime is fundamental error that can be raised at any time, even if the error was ‘invited’ by
acceptance of a negotiated plea or by a request for jury instructions.” Id. at 841, citing to
Mundell v. State, 739 So.2d 1201 (Fla. 5th DCA 1999) and Fredericks v. State, 675 So.2d 989
(Fla. 1st DCA 1996). Similarly, “Rule 3.800, however, allows a court to correct an illegal

sentence ‘at any time.” Florida courts have held . . . that the phrase ‘at any time’ allows

10



defendants to file successive motions under rule 3.800.” State v. McBride, 848 So.2d 287, 290
(Fla. 2003).

Similarly, in Witherspoon v. State, 40 So.3d, 810, 811 (Fla. 3d DCA 2010) the court
concluded that even though the defendant’s conviction for attempted first-degree murder fell
within the Gray window and was not procedurally barred as a successive or untimely motion,
the defendant’s postconviction claim failed due to defendant’s inability to establish “manifest
injustice”. Specifically, the defendant in Witherspoon was convicted of two (2) counts of
attempted first-degree murder, one count of armed robbery and one count of shooting or
throwing a deadly missile. 1d. The defendant received concurrent life sentences on the
attempted first-degree murder counts, a consecutive life sentence as a habitual violent felony
offender (HVFO) with a fifteen (15)-year mandatory minimum sentence on the armed robbery
count, and a thirty (30)-year sentence as an HVFO on the deadly missile count to run concurrent
with the armed robbery count. 1d. The defendant filed numerous postconviction motions,
including timely and untimely Rule 3.850 motions. The defendant then filed a Rule 3.800(a)
motion, raising the Gray issue. The State argued that a claim under Gray can only be raised in a
timely Rule 3.850 motion or in a petition alleging ineffective assistance of appellate counsel, and
that the defendant’s claim was time-barred. 1d. The appellate court confirmed “the case law
holds that if the case went to the jury on both attempted premeditated murder and attempted first-
degree felony murder, and there is no interrogatory verdict, and the defendant is in the Gray
window, then the defendant is entitled to a new trial.” Id. at n.3, citing to Valentine v. State, 688
S0.2d 313, 317 (Fla. 1996). The court also confirmed that a Gray claim of conviction for a non-
existent crime is fundamental error and can be raised at anytime. 1d. at 812. The court held,
however, that even though the defendant fell within the Gray window, and even though the

defendant had been convicted of two counts of the non-existent crime of attempted felony
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murder, the defendant had not established “manifest injustice” as he was still facing a life
sentence as an HVFO on the armed robbery count, and as a result the defendant’s postconviction

claim in Witherspoon was denied. Id.

Federal Case Law

As previously discussed, the Florida Supreme Court decision in Valentine mandating the
reversal of a conviction for attempted first-degree murder due to submission to the jury of the
legally unsupportable theory of attempted felony murder, was based upon the United States
Supreme Court decision in Griffin. See, Valentine, 688 So.2d at 317. Griffin was a direct appeal
case where the court drew a distinction between cases involving a possible theory of conviction
that is legally inadequate (i.e. - the Yates scenario) versus a possible theory of conviction that is
supported by inadequate evidence (i.e. - the Turner scenario). Cases involving legally
inadequate theories of conviction are identified in federal jurisprudence as the Yates scenario,
pursuant to the principles articulated in Yates v. United States, 354 U.S. 298, 77 S.Ct. 1064, 1
L.Ed.2d 1356 (1957). Yates was a case on direct appeal in which the United States Supreme
Court held *“ . . .a verdict should be set aside in cases where the verdict is supportable on one
ground, but not on another, and it is impossible to tell which ground the jury selected.” Id. at
311. The opposite scenario distinguished by the court in Griffin are those cases involving
inadequate evidence, also known as the Turner scenario, pursuant to the principles articulated in
Turner v. United States, 396 U.S. 398, 90 S.Ct. 642, 24 L.Ed.2d 610 (1970). Turner was also a
direct appeal case, however, the general verdict was upheld when one of the possible theories of
conviction was supported by only inadequate evidence. Id. at 420. The facts in Valentine clearly
qualified as a Yates scenario, and as such, the Florida Supreme Court reversed the conviction for

attempted first-degree murder.
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As discussed previously, the appellate courts of this state have applied the “fundamental
error” analysis of Yates in both direct appeal and postconviction or collateral review proceedings.
See, Brown and Moore, supra. See also Tricarico v. State, 711 So.2d 624, 624 (Fla. 4th DCA
1998) (reversing conviction in a post-conviction Rule 3.850 motion pursuant to Yates due to
possible conviction for a non-existent offense). The only quasi-exception to these cases is
Witherspoon, where the Fourth DCA held that even though the defendant’s conviction for a non-
existent crime constituted fundamental error, postconviction relief would be denied due to the
defendant’s failure to establish “manifest injustice”. See Witherspoon, 40 So.3d at 812.

Significantly, the United States Supreme Court has receded from its opinion in Yates that
legally inadequate theories of conviction require automatic reversal, and instead the federal
courts now analyze such error pursuant to a harmless-error standard. In Brecht v. Abrahamson,
507 U.S. 619, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1993), the United States Supreme Court denied
the defendant’s habeas petition collaterally attacking a conviction from the state of Wisconsin.
In doing so, the court noted the federal habeas corpus statute is silent as to the appropriate
standard of review. Id. at 631. The petitioner/defendant urged the court to adopt the “harmless
error beyond a reasonable doubt” standard utilized in cases involving federal constitutional error
and as articulated in Chapman v. California, 368 U.S. 18, 24, 87 S.Ct. 824, 828, 17 L.Ed.2d 705
(1967). The respondent argued for the higher threshold for relief articulated in Kotteakos v.
United States, 328 U.S. 750, 776, 66 S.Ct. 1239, 1253, 90 L.Ed. 1557 (1946), requiring reversal
only if the error “had substantial and injurious effect or influence in determining the jury’s
verdict.” Brecht, 507 U.S. at 631. The court noted in finding the Kotteakos harmless error
analysis as the appropriate one for federal review of habeas petitions:

The principle that collateral review is different from direct review resounds

throughout our habeas jurisprudence . . . In keeping with this distinction, the writ
of habeas corpus has historically been regarded as an extraordinary remedy, a

13



bulwark against convictions that violate fundamental fairness. Those few who are
ultimately successful [in obtaining habeas relief] are persons whom society has
grievously wronged and for whom belated liberation is little enough
compensation. Accordingly, it hardly bears repeating that an error that may
justify reversal on direct appeal will not necessarily support a collateral attack on
a final judgment.

Id. at 633, (internal citations and quotations omitted) (emphasis added).

The United States Supreme Court took this analysis one step further in Hedgpeth v.
Pulido, 129 S.Ct. 530, 172 L.Ed.2d 388 (2008). In a case factually similar to the instant case, the
defendants in Hedgepeth were convicted in California state court based on a general verdict
where the jury was instructed on alternative theories of guilt and may have relied on a legally
inadequate theory. Id. at 531. On direct appeal, the California Supreme Court upheld the
conviction finding the defendant was not prejudiced by the error. Id. The defendant then sought
habeas relief in the federal court. The Ninth Circuit Court of Appeals, relying upon Yates and
Stromberg v. California, 283 U.S. 359, 51 S.Ct. 532, 75 L.Ed. 1117 (1931), held that instructing
a jury on multiple theories of guilt, one of which is legally improper, was ‘structural’ error
exempting the instructions as a whole from harmless-error review. Such error instead required
setting aside the conviction on habeas unless the reviewing court could determine with ‘absolute
certainty’ that the defendant was convicted under a proper theory.” Id. (internal citations
omitted).

In vacating the decision of the Ninth Circuit Court of Appeals, the United States Supreme
Court held that both Stromberg and Yates were decided before the decision in Chapman finding
that constitutional errors can be harmless. Id. at 532. The court additionally stated:

In a series of post-Chapman cases, however, we concluded that various forms of

instructional error are not structural but instead trial errors subject to harmless-

error review. Although these cases did not arise in the context of a jury instructed

on multiple theories of guilt, one of which is improper, nothing in them suggests
that a different harmless-error analysis should govern in that particular context . . .
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and Neder® makes clear that harmless-error analysis applies to instructional errors
so long as the error at issues does not categorically ‘vitiat[e] all the jury’s
findings’. An instructional error arising in the context of multiple theories of guilt
no more vitiates all the jury’s findings than does omission or misstatement of an
element of the offense when only one theory is submitted.

Id., (internal quotations omitted) (emphasis added). The court then remanded the case for a
harmless error analysis consistent with Brecht, as to whether the flaw in the instructions “had
substantial and injurious effect or influence in determining the jury’s verdict.” Id. at 533.
Additionally, confirmation of harmless-error analysis as the appropriate standard of review for
Yates errors occurred most recently in the case of Skilling v. United States, 130 S.Ct. 2896, 2934

(2010).

Evidentiary Hearing of July 29 and 30, 2010

At the July 29, 2010, hearing, Defendant Kohut testified he is entitled to a new trial
because it cannot be decided beyond a reasonable doubt if he was convicted of attempted
premeditated murder or attempted felony murder. (See July 29, 2010, transcript, p. 25, attached).
He testified the jury was instructed on both premeditated attempted murder and attempted felony
murder. (See July 29, 2010, transcript, p. 26, attached). He also testified the State argued both
during closing, but the verdict form read “guilty of attempted first-degree murder with a deadly
weapon as charged in the information”. (See July 29, 2010, transcript, pps. 25-26, attached).

Additionally, he testified his direct appeal was still pending before the Fourth District
Court of Appeal when the Gray decision was issued and, therefore, his case falls within the
pipeline of cases. (See July 29, 2010, transcript, pps. 27-28, attached). He testified he did not
become aware of the Gray decision until August of 2006 when he returned to Florida from New

Mexico. (See July 29, 2010, transcript, pps. 28-29, attached). When asked if he had access to

® Neder v. United States, 527 U.S. 1, 119 S.Ct. 1827, 144 L.Ed.2d 35 (1999)
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